STATE OF NEW YORK
SUPREME COURT : COUNTY OF JEFFERSON

In the Matter ofthe Application of
ATLANTIC WIND,LLC,
Plaintiff-Petitioner,
--AgainstTOWN OF CLAYTON TOWN BOARD,and
TOWN OF CLAYTON PLANNING BOARD,

MEMORANDUM OF
LAW IN OPPOSITION
TO PRELIMINARY
INJUNCTION AND
HYBRID ARTICLE 78
PETITION
Index No. 2015/000026

Defendant-Respondents.

Respondents Town of Clayton Town Board, and Town of Clayton Planning Board
(collectively the "Town" or "Clayton"), by and through their attorneys Lippes Mathias Wexler
Friedman LLP and Menter, Rudin, Trivelpiece, P.C., respectfully submit this Memorandum of
Law, together with the accompanying Affirmation of Thomas F. Fucillo, Esq. ("Fucillo Aff.")
dated June 29, 2016, and the accompanying Affidavit of David Storandt, dated June 29, 2016
("Storandt Aff."), in opposition to Petitioner Atlantic Wind LLC's ("Iberdrola's")I Motion for
Preliminary Injunction, dated May 27, 2016, in opposition to Iberdrola's Petition, dated May 26,
2016, and in support of the Town's Answer, dated June 30, 2016, to Iberdrola's Article 78
Proceeding.
Introduction
This proceeding involves an international corporation's attempt to override the duly
enacted land use laws of the Town of Clayton. Petitioner Iberdrola specializes in constructing
Petitioner Atlantic Wind LLC will be referred to as Iberdrola throughout these papers because Iberdrola is the
parent and/or affiliated company responsible for Atlantic Wind's pursuit of industrial scale wind development in the
Town of Clayton. The Town is aware that Iberdrola USA merged with UIL Holdings on December 16, 2015 to
form Avangrid, Inc., but for simplicity the name Iberdrola will be used in these papers.
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large scale industrial wind energy production facilities. These facilities are capable of
dramatically impacting community aesthetics, and public health, safety, and welfare. Respondent
Clayton is a rural community on the shores of the Saint Lawrence River in the Thousand Islands
Region of New York State. Clayton's economy is primarily based on seasonal tourism, various
service industries, and agriculture, all of which monetize the unique river-based aesthetic and
small town, rural feel of the area.
Beginning in 2007 Iberdrola began investigating the possibility of constructing a largescale industrial wind facility in Clayton ("Horse Creek" or the "Project"). For the better part of a
decade, Iberdrola has delayed the Project. Only recently has the Town learned that Iberdrola is
actively accumulating land rights in the region. Additionally, and of specific relevance to this
action, Iberdrola also recently submitted an application for permits necessary to construct
additional meteorological towers in the Town. Faced with this sudden escalation in development,
a mountain of evidence that industrial wind turbines are detrimental to the environment, public
health, safety, and welfare, and concerns that the Project is inconsistent with the Town's Local
Water Front Redevelopment Plan("LWRP")and the economic development plans of the region,
the Town passed a six month moratorium on the issuance of any Wind Energy Facility related
land use permits (the "Moratorium"). The Moratorium is intended to maintain the status quo
while the Town reviews its zoning laws, comprehensive plan, and wind development law, and
modifies them if necessary.
In response to the Town's eminently reasonable Moratorium, Iberdrola filed an Article 78
petition challenging the validity of the local law. Iberdrola claims the Town does not have the
right to even temporarily regulate the use of its own land. Iberdrola's position stands in stark
contradiction to state and federal case law, and the plain language of New York State
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Constitution, statutes, and regulations. For the reasons set forth more fully below, and in the
interests of the community of Clayton as a whole, Iberdrola's motion for preliminary injunction
should be denied, and it's Petition should be dismissed in its entirety.

Factual Background
On January 3, 2007, the Town of Clayton enacted Local Law No. 1 of 2007 (the "Wind
Law"), to regulate the placement of "Wind Energy Facilities" in the town. Local Law No. 1
defined a Wind Energy Facility as including any "Wind Measurement Tower" and further
defined a Wind Measurement Tower as "a tower used for the measurement of meteorological
data such as temperature, winds speed and direction"(Storandt Aff., ¶ 4). Since the enactment of
Local Law No. 1 of 2007, Wind Measurement Towers have been subject to the same land use
restrictions as any other Wind Energy Facility (Storandt Aff., ¶ 5; Storandt Aff., Ex. 1).
On or about January 6, 2011, Plaintiff-Petitioner ("Plaintiff') submitted an application to
the Town to construct a Wind Energy Facility known as the "Horse Creek Wind Farm"
(alternatively referred to as the "Project"). The Project was to include up to fifty 476 foot tall
wind turbines with a generating capacity of 2.0 megawatts("MW")each, and a total maximum
capacity of approximately 100 MW. The Project also originally included two permanent Wind
Measurement Towers plus associated access roads (approximately 14 miles), buried electrical
lines (approximately 17 miles), overhead electrical lines (approximately 5.5 miles), an
interconnection switching station and voltage step-up substation (the "Horse Creek Project")
(Storandt Aff.,¶ 6).
In February 2011, the Town of Clayton Planning Board initiated an environmental review
of the proposed Horse Creek Project under the State Environmental Quality Review Act
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("SEQRA"), characterizing the project as Type I for purposes of SEQRA, coordinating review
with involved agencies, and declaring itself to be lead agency for the SEQRA review (Storandt
Aff., ¶ 9). A positive declaration was issued by the Planning Board on April 7, 2011, and a Draft
Environmental Impact Statement submitted by the Plaintiff was determined to be complete by
the Planning Board on that same date.
On or about August 10, 2011, the Town of Clayton enacted Local Law No. 1 of 2011,
which amended Local Law No. 1 of 2007 by establishing a Wind Energy Facility Overlay
District ("WEFOD"). The WEFOD designated an area within the Town where Wind Energy
Facilities pursuant to Local Law No. 1 of 2007 may be located. Local Law No. 1 of 2011 also
expanded setbacks and modified the noise limits stated in Local Law No. 1 of 2007 (Storandt
Aff., ¶ 7; Storandt Aff., Ex. 2).
On or about December 14, 2011, the Town of Clayton enacted Local Law No. 2 of 2011,
which further amended Local Law No. 1 of 2007 by adding decibel limits and related
requirements relative to the operation of Wind Energy Facilities in the Town of Clayton
(Storandt Aff., ¶ 8; Storandt Aff., Ex. 3).
On about September 24, 2012, Plaintiff notified Town of Clayton officials that it was
officially withdrawing the Horse Creek Project and that it no longer intended to proceed with the
Town's SEQR review of the proposed Project. Plaintiffs parent corporation ("Iberdrola)"
notified the Town of Clayton that instead, Plaintiff intended to proceed under the Public Service
Law ("PSL") Article 10 review process (Storandt Aff., ¶ 10; Storandt Aff., Ex. 4).
In December 2012, the Town of Clayton received a "Notice of Election" that Iberdrola
had submitted to the New York State Department of Public Service. The Notice of Election
indicated that Iberdrola intended the Horse Creek Project to be subject to the provisions of PSL
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Article 10 (Storandt Aff., ¶ 11; Storandt Aff., Ex. 5). From December 2012 until early 2016, no
further substantive information was received concerning the Horse Creek Project and it was not
clear whether Plaintiff intended to proceed with the Project (Storandt Aff., ¶ 12). In February
2016, it became clear that Atlantic Wind intended to recommence the Horse Creek Project when
the Planning Board received applications for construction of meteorological towers ("Met
Towers")(Storandt Aff., ¶ 13; Fucillo Aff. Ex. 1 pgs. 000130-000144).
In response to Plaintiff's recommencement of the Horse Creek Project, on March 9, 2016,
a member of the Town Board introduced the initial version of Local Law No. 2 of 2016. The
initial version of Local Law No. 2 of 2016 was intended to repeal and replace Local Law No. 1
of 2007, Local Law No. 1 of 2011, and Local Law No. 2 of 2011. (Storandt Aff., ¶ 14; Storandt
Aff., Ex. 6).

Local Law No. 2 of 2016 as initially drafted prohibited the construction,

reconstruction, modification or operation of "Industrial or Commercial Wind Energy Facilities"
and "Wind Measurement Towers" in the Town of Clayton, and it provided operating and permit
standards for "Small Wind Energy Conversion Systems which would still be authorized in the
Town. "Industrial or Commercial Wind Energy Facilities" were defined as wind turbine systems
with a combined generating capacity of more than 100 kilowatts("KWs")(Storandt Aff., ¶ 15).
As justification for the proposed enactment of the initial version of Local Law No. 2 of
2016, the legislation listed "Findings" including numerous potential negative impacts from largescale multiple tower Industrial Wind Energy Facilities("WEFs").(Storandt Aff., ¶ 16). A public
hearing was held with respect to the proposed local law on March 23, 2016. Twenty-two
members of the public submitted comments with respect to the law and approximately five
others submitted written comments (Storandt Aff.,

¶

17; Storandt Aff., Ex. 7). Numerous

members of the public expressed concern about the potential negative impacts from large-scale
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WEFs, including health impacts, aesthetic impacts, regional economic impacts, and potential
impacts to Fort Drum's aviation activities.

At the same time, certain commenters voiced

opinions against an outright ban on Industrial and Commercial Wind Energy Facilities, citing the
potential for economic benefits and the need to study the issues further. Several parties
commented on the need for a moratorium to preserve the status quo while the issues were studied
further and to enable the Town of Clayton to complete a modification to its comprehensive plan
and other relevant laws. The public hearing was closed on March 23, 2016 (Storandt Aff., ¶ 18).
After the close of the public hearing, in light of the broad range of comments received
from the public, the Town Board withdrew its initial version of Local Law No. 2 of 2016 on
April 6, 2016, and it introduced a new version of Local Law No. 2 of 2016. The new law
contained a six month moratorium ("Moratorium") on the review and approval of applications
for Wind Energy Facilities within the Town of Clayton (Storandt Aff., ¶ 19). A public hearing
was held with respect to the new proposed Local Law No. 2 of 2016 on April 20, 2016, and the
proposal was referred to the County Planning Agency in accordance with Section 239-m of the
NYS General Municipal Law. The County Planning Agency responded to the referral and its
response was considered by the Town Board in making its determination (Storandt Aff., ¶ 20).
The new version of Local Law No. 2 of 2016 was then enacted by the Town Board on
April 27, 2016 (Storandt Aff., ¶ 20; Storandt Aff., Ex. 8). The Town Board's rationale for
approving Local Law No. 2 of 2016 and adopting the Moratorium was expressed in Resolution
No. 47 of 2016, titled "Resolution to Approve Local Law #2 of 2016, To Establish a Moratorium
on Applications for the Review and Approval of Permits for Wind Energy Facilities within the
Town of Clayton", dated April 27, 2016 (Storandt Aff.,

¶ 21; Storandt

Aff., Ex. 9). The

Resolution recounts the procedural history with respect to the Town's Wind Law and the
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enactment of the local law, adopts by reference the facts considered by the Town while
considering the first iteration of the Local Law, and sets forth the following general reasons why
the Moratorium was determined to be necessary:
a.

Wind energy production technology has significantly changed since the

original adoption of the Wind Law in 2007, which has resulted in higher towers and increased
size and capacity;
b.

Investigations are currently pending into the feasibility of wind energy

development and production in the town, and leases have already been signed;
c.

Applications for Met Towers are already pending;

d.

The Town Board has fully considered the matters presented by the public

at the hearing on April 20;
e.

From information provided to the Town Board by the public, it is clear

that significant studies have been undertaken since 2011, regarding the effect of Wind Energy
Conversion Systems on properties, communities, the environment and public health and safety,
which have caused the Town Board to evaluate whether revisions to the existing Wind Law are
needed to protect the safety and welfare of the citizens of the Town;
f.

Since the adoption ofthe Wind Law in 2007, the Town of Clayton has

adopted a new Local Waterfront Revitalization Plan("LWRP")which has resulted in the
establishment of a Scenic Protection Overlay District which emphasizes the importance ofthe
scenic assets relating to the St. Lawrence River to the community, and significant public and
private money has been invested in the infrastructure to enhance the region's tourism industry;
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g.

The Town is currently undergoing the process to update its

Comprehensive Plan, and as a result, significant changes may be made to the Town's land use
regulations;
h.

The Town Board is concerned that existing requirements of the Wind Law

may not be adequate to address public safety and public interest with respect to such facilities,
that such facilities may not be consistent with the LWRP,the zoning amendments made
following its adoption, or the proposed revisions to the Comprehensive Plan, and that further
study is needed to assess those issues, and that it is in the best interest of the Town of Clayton to
establish the Moratorium to preserve the status quo while it does so and determines whether
modifications to the existing law are necessary.
Since enacting the Moratorium, the Town has begun the process of reviewing and
potentially modifying its Comprehensive Plan, zoning laws, and local wind law (Storandt Aff., 411
23).
After passage of Local Law No. 2 of 2015, the Town of Clayton Planning Board advised
Plaintiff that it could not go forward with review of its pending applications for Met Towers,
because of the six month moratorium on wind energy facilities (Fucillo Aff. Ex. 1, pg. 000157).

Legal Argument
In deciding whether to take actions local governing bodies have broad discretion. If there
is any rational basis upon which the governing body could have based its decision, a decision
must not be disturbed. Here, the Town considered a large body of evidence in rendering its
decision to enact the Moratorium. In addition, the Town acted well within its legal authority by
enacting a moratorium. Finally, there is no question that substantive local laws applicable to land
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use for wind energy facilities are not preempted by Article 10 of the Public Service Law.

I.

The Town of Clayton acted within its constitutional and legal authority in enacting
the moratorium as a reasonable and temporary stopgap measure.
The Town of Clayton's enactment of Local Law No. 2 of 2016 was a lawful expression

of its legislative authority. The Moratorium was neither unconstitutional nor otherwise unlawful,
and the Town had a rational basis for taking that action. Therefore, the Verified Petition must be
dismissed.
A.

Legislative actions of a town such as Local Law No. 2 of2016 are entitled to a
strong presumption of legality and Plaintiff hasfailed to demonstrate that the
law was illegal or arbitrary.

Plaintiff's first cause of action claims that Local Law No. 2 of 2016, as applied to Met
Towers, is irrational, illegal and ultra vices. Plaintiff also challenges whether the Moratorium is
necessary to preserve the status quo. Such claims are challenges to a legislative enactment. See
Todd Mart, Inc. v. Town Bd. of Webster,49 A.D.2d 12, 20(4th Dept 1975).
The Town's authority to impose land use restrictions including moratoria is
unquestionable. Municipalities such as Clayton have "broad power . . . to implement land use
controls to meet the increasing encroachments of urbanization on the quality of life." Town of
Islip v. Cavaglia, 73 N.Y.2d 544, 550(1989). "Municipal Home Rule Law § 10(1)(ii)(a)(12)
vests towns with the police power to enact laws relating to the "government, protection . . .
safety, health and well being of persons or property therein." Kamhi v. Yorktown, 74 N.Y.2d
423, 433 (1989). "These restrictions on the use of real property rest upon and are justified as a
proper exercise of the police power to advance the public health, safety and welfare." Id.
(internal citations omitted). Courts "have consistently recognized the right of a municipality
pursuant to its police powers to prevent conditions dangerous to public health and welfare',

{26019/30958/EBM/01233558.DOCX}

9

provided that restrictions imposed are within the "limits of necessity". Belle Harbor Realty
Corp. v. Kerr, 35 N.Y.2d 507, 511 (1974). Under the Municipal Home Rule Law, towns have
the powers to adopt and amend local laws not inconsistent with the provisions of the constitution
or any general law, including but not limited to:
(11) The protection and enhancement of its physical and
visual environment;
(12) The . . . safety, health and well-being of persons or
property therein. Municipal Home Rule Law § 10
(1)(ii)(a)(11),(12).
The town's authority to regulate land use under the Municipal Home Rule Law by local
law is separate and distinct from its power to regulate land use under Article 16 of the NYS
Town Law § 264. See Yoga Soc. Of New York, Inc. v. Monroe, 56 A.D.2d 842, 841-842 (4th
Dept. 1977)appl dismissed.
Plaintiff has challenged a local law enacted for the expressed purpose of protecting the
health, safety and welfare of the Town of Clayton's citizens and ensuring compliance with recent
land use initiatives in the town. Such a legislative act of local government is "entitled to the
strongest possible presumption of validity and . . . must stand if there [is] any factual basis
therefore." Church v Islip, 8 N.Y.2d 254, 258 (1960)](citing Shepard v. Village ofSkaneateles,
300 N.Y. 115 (1949); see also, Wiggins v. Town ofSomers, 4 N.Y.2d 215 (1958)). In such a
circumstance,"if any state of facts, known or to be assumed,justify the law, the court's power of
inquiry ends." Town ofEast Hampton v Cuomo, 179 A.D.2d 337, 345(2d Dept. 1992).
"Legislative enactments are presumed to be constitutional, i.e., they are presumed to be
supported by facts known to the Legislature." Wiggins, 4 N.Y.2d at 218. See also, Town of
Bedford v. Village of Mount Kisco, 33 N.Y.2d 178, 186 (1973)

rA party challenging the

determination of a local governmental board bears the heavy burden of showing that the target
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regulation is not justified under the police power of the state by any reasonable interpretation of
the facts").
To overcome the strong presumption of validity accompanying an act of local
government, a party must present evidence to demonstrate beyond a reasonable doubt that there
is no factual basis for the challenged determination. East Hampton, 179 A.D.2d at 345; see also,
Wiggins, 4 N.Y.2d at 218 ("While the presumption [of constitutionality] is rebuttable,
unconstitutionality must be demonstrated beyond a reasonable doubt."). In addition, the Court of
Appeals has confirmed that as long as the legislative body has provided enough information to
demonstrate that the concerns sought to be eliminated with the legislation are at least
"debatable", the action will not be determined to be irrational:
It bears emphasis that the burden of proof is upon the party
challenging the ordinance and the mere presence of empirical
evidence that casts doubt upon the existence of the hazards sought
to be alleviated by the legislation is not conclusive proof of
irrationality. So long as there is evidence that the question is at
least debatable, the legislative judgment is not irrational. North
Hempstead v. Exxon Corp., 53 N.Y.2d 747, 748 (1981) internal
citation omitted.
The Town's authority to legislate to protect the health and safety of its citizens is not
unlimited; there must be a "reasonable connection" between the legislation and the public health
and safety:
[t]o be sure, a Village ordinance enacted under the police power
must bear a reasonable connection to the public health, comfort,
safety and welfare. However, the choice among permissible
alternatives is to be made by the Village, not by plaintiff or the
courts. The expressed legislative judgment, presumptively the
product of appropriate investigation and study, that properly
maintained private roads are essential to the health and safety of
the community, may not, without more, be overridden by the
judiciary. D'Angelo v. Cole, 67 N.Y.2d 268, 274 (1986)(internal
citations omitted).
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Here, however, Plaintiff ignores the dual presumptions of a law being constitutional and
that it has a factual basis by contending that the "Town has provided no evidence whatsoever that
Met Towers pose any risk to the health and Welfare of the community".

Plaintiff's

Memorandum of Law, pg. 10. Such a contention also disregards Plaintiff's weighty burden of
proof and is wrong. Additionally, Plaintiff improperly substitutes its own judgment for that of
the Town Board by claiming that Met Towers should not be regulated under the Moratorium
with other Wind Energy Facilities, and by questioning whether Met Towers cause impacts (e.g.,
Bowers Aff., ¶ 21;"They will have a minimal to nonexistent impact on properties located in their
immediate vicinity and no adverse impact whatsoever on the community at large"). That
argument essentially contends that the moratorium is unnecessary, which conflicts with the
Town's determination and findings (as stated in the Resolution) that all Wind Energy Facilities
should be subject to the temporary Moratorium. In a disagreement between the Town Board and
Plaintiff over how to proceed in the face of particular circumstances, the Town Board's judgment
must prevail if the Town's position is supported by "any reasonable interpretation of the facts".
Bedford, 33 N.Y.2d at 186; North Hempstead, 53 N.Y.2d at 748.
The Record establishes that the Town provided substantial justification for its position
that the Moratorium was required for all Wind Energy Facilities (including Met Towers). The
rationale for approving Local Law No. 2 of 2016 was fully expressed in the Resolution. It
provided, among other findings:
2.
It is evident to this Board that the technology of
wind energy production has significantly changed since the
adoption of[the Town of Clayton's] Wind Law which has resulted
in the increased height of the towers and the size and capacity of
wind turbines.
There is currently pending within the Town of
3.
Clayton investigations into the feasibility of wind energy

{26019/30958/EBM/01233558.DOCX)

12

development and production within the Town, and some land
owners in the Town have received offers to lease for such
purposes.
There is currently pending before the Town of
4.
Clayton Planning Board two applications for Wind Measurement
Towers upon which public hearings have been held, but no
determination has been made. Wind Measurement Towers are
included within the definition of Wind Energy Facilities in the
Wind Law and the Town Zoning Law and are intended to be
included within the meaning of Wind Energy Facilities in Local
Law No. 2 of 2016.
From information provided to this Board by
6.
members of the public, it is evident that there have been significant
studies undertaken since 2011 regarding the effect of WECS on
surrounding properties, communities, the environment and the
public health and safety that this Board should consider and
evaluation to determine if any revisions to the Wind Law are
appropriate and necessary to protect the public safety and welfare
ofthe residents of the Town of Clayton.
Subsequent to the adoption of the Wind Law, this
7.
Board has adopted a new Local Waterfront Revitalization Plan
(LWRP)that has resulted in the adoption of an amendment to the
Town Zoning Ordinance establishing a Scenic Overlay District
which recognizes the importance of the scenic assets of the St.
Lawrence River to the community. In addition, significant public
and private money has been invested in infrastructure to enhance
the region's premier industry of tourism.
The Town of Clayton is currently undergoing the
8.
process to update its Comprehensive Plan, and subsequent to that
process it is anticipated that significant changes may be made to
the Town's land use regulations.
Although the Wind Law establishes procedures and
9.
regulations for permitting and regulating the placement and
construction of Wind Energy Facilities within the Town, based
upon information provided to this Board, members of this Board
are concerned that such regulations may not be adequate to address
the public safety and overall public interest of the residents of the
Town of Clayton in connection with such facilities and may not be
consistent with the LWRP, the zoning amendments adopted in
connection therewith, or the proposed revisions to the
Comprehensive Plan. Therefore, further study and investigation is
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necessary in order to determine whether any amendments should
be made to the Wind Law in connection with the regulations (sic)
of such facilities.
Based upon the foregoing, it is hereby determined
10.
by this Board that it is in the best interest of the residents of the
Town of Clayton, that a moratorium be established on accepted or
reviewing any applications for Wind Energy Facilities, the making
of determinations in connection [with] applications, or the issuance
of permits in connection, therewith, until this Board has an
opportunity to review the substantive and regulatory provisions of
the Wind Law, the studies that have been conducted subsequent to
2011 concerning the impact of Wind Energy Facilities, and the
proposed revisions to the Comprehensive Plan in order to
determine whether and to what extent changes should be made to
the Wind Law in the overall interest of the Town of Clayton.
Each of the Town Board's findings demonstrates its determination that the Moratorium
was necessary as a stopgap measure. It was necessary to give the Town time to review and
modify its Wind Law and Comprehensive Plan, based upon health and safety and aesthetic
concerns, and changes to other plans and legislation enacted since the Wind Law was enacted.
The Findings also document the need for the Moratorium based upon Plaintiff's recently
renewed efforts toward development of a Wind Energy Facility.
Plaintiff contends that there is no justification for the Moratorium as it relates to Met
Towers. Plaintiff however, discounts the ample justification for the Moratorium as it relates to
Wind Energy Facilities, a definition which includes Met Towers. Additionally, photographs of a
prior Met Tower constructed by Plaintiff in the Town (see Fucillo Aff., Ex. 3) demonstrate that
Met Towers are substantial structures, notwithstanding Plaintiffs efforts to minimize them.
The Town is clearly justified in assessing during the Moratorium period: whether the
existing setbacks the Wind Law are adequate (as they relate to Met Towers)to protect health and
safety, or whether such setbacks should be modified as part of the Town's review of the Wind
Law (Finding number 6); whether WEFs(including Met Towers) will impact adjacent properties
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including property values (Finding number 6); whether the location of the Wind Energy
Facilities Overlay District in the current Wind Law should be modified (Finding number 6), a
determination which could impact the location of any WEF (including Met Towers); whether the
proposed Met Towers which are pending (or any others that Plaintiff may propose in the future
in the absence of the Moratorium) will be visible from or otherwise impact the LWRP or Scenic
Overlay District (Findings number 7-9); and whether additional changes to the Scenic Overlay
District might be needed (Findings number 7-9).
Plaintiff downplays the Town's concerns and claims that there is no indication of a
"crisis" or "dire necessity" (Plaintiffs Memorandum of Law, pg. 10). As noted in a concurring
opinion in North Hempstead, however, New York now applies a "rational basis test" to evaluate
the constitutionality of a local law:
[g]enerally speaking, that [rational basis] test as this court has
articulated in recent years, requires no more than that every
enactment under the police power bear a fair, just and reasonable
connection' between it and the promotion of the health, comfort,
safety and welfare of society. It is basic too that, in ascertaining
whether a statute has met this test, there is an exceedingly strong
presumption of constitutionality which, while rebuttable, can be
overcome only by a demonstration that it is unconstitutional
beyond a reasonable doubt. North Hempstead, 53 N.Y.2d at 752,J
Fuchsberg, concur.
In North Hempstead, Exxon had provided compelling scientific evidence to dispute
whether the Town's prohibition on self-service gasoline stations was rational, but the concurring
opinion emphasized that the Town had considerable latitude to makes such a determination:
[s]pecifically, the town board had the right, if it was so persuaded,
to place less reliance on the safeguards which the respondents
emphasized. The qualitative or quantitative weight it thought
should be accorded facts and arguments brought to its attention or
otherwise within its ken was its prerogative. North Hempstead, 53
N.Y.2d at 757.
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In East Hampton, supra, plaintiffs challenged New York's law prohibiting the siting of
new landfills on Long Island for similar reasons. Plaintiffs claimed in part that the law was
unconstitutional and irrational, and that landfills in rural areas would not threaten the water
supply.

The Court noted, "[i]n essence, what the [plaintiffs sought] to prove is that the

Legislature's findings were incorrect." East Hampton, 179 A.D.2d at 345. The Court also
confirmed that reviewing the information which was before the legislative body and determining
whether it "was correct in reaching a particular conclusion was "not a proper matter for judicial
review"(id).
In the instant case, Plaintiff has not met its burden of proving that the Town's "means",
the temporary six month Moratorium, were not "reasonably necessary for the accomplishment of
the purpose" of preserving the status quo while it reviewed its Wind Law and completed its
Comprehensive Master Plan. Nor has Plaintiff demonstrated that the temporary Moratorium will
be "unduly oppressive" to Plaintiff. Every land use control impacts property rights to some
degree. "Zoning laws, enacted as they are to promote the health, safety and welfare of the
community as a whole, necessarily entail hardships and difficulties for some individual owners"
(Shepard, 300 NY at 118). Here, the control is reasonable, temporary and Plaintiff has not
demonstrated that it is unduly oppressive. Plaintiff has not demonstrated that any actual harm
will result from the Moratorium other than the inability to immediately begin collecting data to
support an application that it suddenly desires to pursue after several years of inactivity.
Based upon the foregoing, Plaintiff has failed to demonstrate unconstitutionality,
illegality or lack of a rational basis for the Moratorium beyond a reasonable doubt.
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B.

The Moratorium was a reasonable and temporary measure that the Town
Board determined was necessary to uphold the status quo while it assesses its
Wind Energy Facility Law and updates its Comprehensive Plan.

Although not expressly authorized by statute, the use of land use moratoria has long been
accepted as a valid method of temporarily halting development in order to preserve the status
quo while a municipality considers making changes to its land use scheme. In that regard, the
Court of Appeals has observed:
[t]he municipal power to act in furtherance of the public health and
welfare may justify a moratorium on building permits or sewer
attachments which are reasonably limited as to time. Temporary
restraints necessary to promote the over-all public interest are
permissible. Matter of Charles v. Diamond, 41 N.Y.2d 318, 324
(1977).
In Charles, a 90 day moratorium prohibiting sewer connections was found to be a
reasonable method to address a community's sewage disposal concerns. Similarly, Matter of
Laurel Realty, LLC v. Planning Bd. Of Town ofKent, 40 A.D.3d 857(2d Dept 2007), involved a
challenge to a Planning Board's refusal to consider an application to subdivide a parcel into
individual residential lots following enactment of a moratorium on subdivisions. The eight
month moratorium was held to be valid even though it had already been extended twice for
additional short periods of time. The Court found: "[t]he moratorium . .. is a valid stopgap or
interim measure, reasonably designed to temporarily halt development while the Town
considered updates to its master plan and comprehensive changes to its zoning ordinance." 40
A.D.3d at 860. See also, Noghrey v. Acampora, 152 A.D.2d 660 (2d Dept. 1989)(validating a
six month moratorium on development while the town's master plan was being updated as a
"reasonable measure . . . to temporarily halt development"); Dune Associates, Inc. v. Anderson,
119 A.D.2d 574, 575 (2d Dept. 1986) (finding a 90 day moratorium on the issuance of
subdivision approvals to be "a reasonable measure" and "valid stopgap or interim zoning
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measure"). Notably, the Court in Dune also held that a moratorium tolls any applicable default
provision and such time should not be counted in determining whether approval is required by
default, as is argued by Plaintiff in the instant case. 119 A.D.2d at 575.
In Cellular Tel. Co. v. Village of Tarrytown, 209 A.D.2d 57 (2d Dept. 1995), the Court
recognized that "it is well settled that the enactment of a moratorium upon certain land use or
development . . . will be considered a valid stopgap or interim measure where it is reasonably
designed to temporarily halt development while the municipality considers . . . comprehensive
zoning changes. ..[h]owever the moratorium must be for a valid and reasonable purpose and the
life of such legislation may not exceed a reasonable period of time." 209 A.D.2d at 66 (internal
citations and quotations omitted). The Court nullified the moratorium preventing construction of
cellular towers, primarily because it found that the health and safety concerns stated in the law
were a pretext to assuage community opposition.
Local Law No. 2 of 2016 is not a "pretext" for community opposition in this case. It was
passed in place of an outright ban on Wind Energy Facilities, based upon important and
legitimate concerns stated in the Resolution.
The six month moratorium established by Local Law No. 2 of 2016 is not unreasonable
in duration. In fact, the Jefferson County Planning Department noted that the County Planning
Board had recommended a moratorium of one year in its local advisory comments issued in
response to the General Municipal Law section 239-m referral:
The [County Planning] Board felt the Town should consider
establishing the moratorium for up to one year to allow for the
Town's Comprehensive Plan update, and an update of the wind
energy facility law. The time frame consideration is based on
allowing the community adequate time to garner public input and
consider its most preferable next steps in the Regulation of wind
energy facilities. In addition, the Board noted that the proposed
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law did not appear to include a public purpose justifying it2
(Fucillo Aff. Ex. 1, pg. 000041).
In addition, the Resolution confirms the public purpose justifying the need for the law as
a stopgap measure. See Storandt Affidavit, Ex. 9, numbers 2 through 10. Each of those findings
demonstrates the Town Board's determination that a moratorium was needed to modify the Wind
Law,for reasons of health and safety, the changes to applicable land use plans that have occurred
since the Wind Law was enacted, and the ongoing efforts to amend the Town's comprehensive
land use plan, and the pending efforts toward development of a Wind Energy Facility that could
lead to arguments of"vested rights" by the wind developer.
The Town was faced with the sudden return of a large, potentially community-changing
project which appeared to conflict with land use changes that had taken place in the Town since
Plaintiff's Wind Law application was withdrawn several years earlier (see Storandt Affidavit, TT
11-13). The Town reasonably determined that Met Towers, which were obviously part of the
larger project, presented concerns requiring further study that were best left to further evaluation.
The connection between the "hazards sought to be alleviated" and the Town's proposed method
of alleviating them (the Moratorium) is clearly at least "fairly debatable (see North Hempstead,
supra), as is the determination to include all Wind Energy Facilities including Met Towers in the
scope ofthe Moratorium.
Including Met Towers within the reach of the Moratorium is also justified because it
avoids the potential argument in the future by the Plaintiff that it had acquired "vested rights"
upon constructing the Met Tower, and that in doing so, it would not be subject to further
2

The Planning Board's comment was quite clearly related to The Planning Department's recommendation to
ensure that the proposed moratorium "meets NYS DOS's criteria for land use moratorium prior to adoption",
including "[h]av[ing] a public purpose justifying the moratorium"(see Fucillo Aff., Ex. 1, pg. 000041). While the
text of Local Law No. 1 of 2016 did not contain a discussion ofthe public purpose justifying the moratorium, the
Resolution 47 adopting the local law contained an exhaustive discussion ofthe rationale and public purpose
justifying its adoption (see Storandt Aff., Ex. 9).
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modifications to the Wind Law. See, e.g., Ellington Constr. Corp. v Zoning Bd. ofAppeals, 77
NY2d 114, 122 (1990) (where a more restrictive ordinance is enacted, an owner will be
permitted to complete a development which an amendment has rendered nonconforming "only
where the owner has undertaken substantial construction and made substantial expenditures prior
to the effective date of the amendment").
For the foregoing reasons, the Moratorium was a legitimate, stopgap measure.

Article 10 Does Not Preempt a Local Land Use Law Such as the Moratorium.
The Moratorium on the issuance of land use permits for Wind Energy Facilities falls
squarely within the Town's Home Rule authority to regulate the use of its own land. The power
to regulate land use is a fundamental power of town government. Article IX of the New York
Constitution states,"every local government shall have power to adopt and amend local laws not
inconsistent with the provisions of this constitution or any general law . . . except to the extent
that the legislature shall restrict the adoption of such a local law." New York Const., art. IX,
Section 2[c][ii].
A local government's Home Rule powers are particularly robust where the regulation of
land use is at issue. The Court of Appeals has noted, "[a]s a fundamental precept, the legislature
has recognized that the local regulation of land use is [a]mong the most important powers and
duties ... granted to a town government ... .'" Matter of Wallach v. Town ofDryden, 23 N.Y.3d
728, 743 (citing Town Law Section 272-a [1][b]), rearg denied, 24 NY3d 981 [2014]. The Court
has also "repeatedly highlighted the breadth of a municipality's zoning powers to provide for the
development of a balanced, cohesive community." Id. (internal citations omitted).
Although a municipality's power to regulate the use of its own land is preeminent, Article
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IX of the Constitution and the doctrine of preemption dictate a local law must yield to an
inconsistent general state law. Id. ("Under the preemption doctrine, a local law promulgated
under a municipality's Home Rule authority must yield to an inconsistent state law .. . ."). The
issue currently before this court is whether Article 10 of the Public Service Law completely
preempts local land use laws related to Met Towers, which are considered Wind Energy
Facilities under town law3. Cases such as this present a heavy burden for the party seeking to
avoid the application of a local land use law. Id. (Noting that that the Court of Appeals "do[es]
not lightly presume preemption where the preeminent power of a locality to regulate land use is
at stake."). Ultimately, the court cannot invalidate a local law relating to the use of land absent a
"clear expression of legislative intent to preempt local control over land use." Id. (citing Matter
ofGernatt Asphalt Prods. v. Town ofSardinia, 87 N.Y.2d 668(1996)(emphasis added).
With regard to Article 10, the Legislature has not shown any intent whatsoever in
abrogating local laws regarding land use. Article 10 was enacted in 2011 to provide a process for
the appropriate siting of large scale electrical generating facilities such as industrial wind energy
production facilities. See generally Fucillo Aff. Ex. A (Bill Jacket for PSL Article 10). The law
creates a Siting Board, and grants the Siting Board the authority to issue a certificate allowing a
specific project to be built in a specific area. PSL Art. 10. As part of the review process leading
up to a certificate, a developer/applicant is required to submit to the Siting Board a
comprehensive list of local laws that may be applicable to the proposed wind energy facility. 16
NYCRR 1001.31(d), (e). The Siting Board is then required to analyze the local laws and
determine whether the facility is designed to operate in compliance with those laws, or whether
the Board should elect not to apply the specific provisions because they are "unreasonably

As defined by Local Law No. 1 ofthe year 2007, the term "Wind Energy Facility" includes meteorological
observation towers. Storandt Aff, ¶4, Ex. 1.

3
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burdensome in view of the existing technology or the needs of or costs to ratepayers whether
located inside or outside of such municipality." NY PSL §168(3)(e).
By its express terms, Article 10 does not automatically preempt local law. At most,
Article 10 provides the Siting Board with the power to not apply otherwise applicable local laws,
and sets forth a detailed process by which the siting board may choose to waive local laws. The
Siting Board's Power to not apply local laws, if valid, can only be wielded pursuant to the
process provided by Article 10, and its associated regulations. In spite of the clear statutory
language, Petitioner maintains that the Legislature intended Article 10 to fully and automatically
preempt all local laws applicable to wind energy development, thereby preempting the entire
"field" of wind energy regulation. Petitioner's position flies in the face of the recent Court of
appeals decision in Wallach v. Town of Dryden, 23 N.Y.3d 728 (2014), and must be rejected.

A.

Wallach v. Dryden Provides the Appropriate Analytical Framework for
Determining whether Article 10 Preempts a Local Land Use Ordinance Such as
the Moratorium.

In Wallach, the Court of Appeals decided two cases concerning two towns' outright bans
on fracking. In both underlying cases, the towns of Dryden and Middlefield enacted zoning laws
preventing any natural gas exploration within the towns. Id at 739-40. In justifying its zoning
ordinance, Dryden cited concerns over the health, safety and general welfare of the community
and the deposit of toxins into the air, soil. Id at 739-40. Middlefield defended its ban of fracking
by noting its area "is known worldwide for its clean air, clean water, farms, forests, hills, trout
streams, scenic viewsheds, historic sites, quaint village and hamlets, rural lifestyle, recreational
activities, sense of history, and history of landscape conservation." Id. at 740-41 (internal
Clayton does not concede the Article 10 Siting Board is properly vested with the power to waive local land use
laws. This point of law is not fully addressed herein because it is unnecessary for the court to decide the issue at this
time.

4
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quotation marks omitted). After enacting the zoning laws, both Dryden and Middlefield were
sued by the gas developers, who sought to challenge the validity of the zoning laws on the
grounds that such laws were preempted by the supersession clause of the New York Oil, Gas and
Solution Mining Law (OGSML). Id. at 740-41. The Dryden zoning law was further challenged
on the grounds that the supersession clause contained in the OGSML showed an intent by the
legislature to preempt the entire field of oil and gas regulation, including local land use
regulation. Id. at 740.
In deciding the case, the Court of Appeals reaffirmed a mandatory analytical framework
that must be employed by a court when determining "whether a supersession clause expressly
preempts a local zoning law." Id. at 744. The precise standard is set forth in an earlier case,
Matter of Frew Run Gravel Prods v. Town of Carroll, 71 NY2d 126 (1987), and requires the
court to consider three factors:(1)the plain language of the supersession clause;(2)the statutory
scheme as a whole; and (3) the relevant legislative history. Wallach, 23 N.Y.3d at 744. In
applying the three factors, the court must determine whether there is "a clear expression of
legislative intent to preempt local control over land use." Id. at 743 (citing Matter of Gernatt
Asphalt Prods. V. Town of Sardinia, 87 N.Y.2d 668, 682 (1996). Ultimately, in Wallach, the
Court held, "the Towns appropriately acted within their Home Rule authority in adopting the
challenged zoning laws . . . [w]e can find no legislative intent, much less a requisite 'clear
expression,' requiring the preemption of local land use regulations." Id. at 753.
As a threshold issue, the standard set forth in Wallach is applicable to the case at bar
because any moratorium on the use of land for a specific purpose is functionally and legally
equivalent to a zoning or land use ordinance. Under both state and federal law a land use
moratorium, although temporary, is legally and functionally equivalent to a zoning or land use
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regulation. See e.g. West Lane Properties v. Lombardi, 527 N.Y.S.2d 498, 499 (2d Dept. 1988)
("The moratorium resolution [enacted by the Town Board] was a reasonable measure designed to
temporarily halt development while the town considered comprehensive zoning changes and was
therefore a valid stopgap or interim zoning measure . . . ."); Dune v. Anderson, 119 A.D.2d 574,
575 (2d Dept. 1986) ("The moratorium resolution was a reasonable measure designed to
temporarily halt development while the town considered comprehensive zoning changes and was
therefore a valid stop-gap or interim zoning measure."); Ecogen, LLC v. Town ofItaly, 438 F.
Supp.2d 149, fn 5 (W.D.N.Y. 2006) ("Though the Moratorium is not, strictly speaking, a
"zoning" ordinance ... it is functionally similar to a zoning ordinance ... .").
Here, applying the analytical framework reaffirmed in Wallach (which oddly was not
cited by Petitioner in its memorandum of law) Article 10 cannot be held to automatically
preempt local law. Rather than automatically preempting local land use laws, Article 10 merely
provides a process (of questionable legality) by which an administrative siting board can choose
to over-ride the home-rule authority of a town. Arguments II(B),(C), and(D)infra fully explain
why, in light of Wallach, neither the express language, the statutory scheme, nor the legislative
history of Article 10 provide any indication that the Town's authority to issue a temporary land
use moratorium has been pre-empted by Article 10. The Court should dismiss the Petition
because, as a matter of law, Article 10 does not pre-empt the Clayton temporary Moratorium on
Wind Energy Facility development.

B.

The plain language ofArticle 10 dictates dismissal because Article 10
is silent regarding the permitting ofmeteorological towers, and because
Article 10 only applies where an application has beenfiled.

As stated above, the plain language of Article 10 does not expressly preempt local zoning
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laws such as the Moratorium at issue. Petitioners claim the following statutory language provides
for preemption of local zoning laws:
Notwithstanding any other provision of law, no state agency,
municipality or any agency thereof may, except as expressly
authorized under this article by the board, require any approval,
consent, permit, certificate or other condition for the construction
or operation of a major electric generating facility with respect to
which an applicationfor a certificate hereunder has beenfiled .

Public Service Law § 172(emphasis added).
Ironically, in their own memorandum of law, Petitioners concede that, "this express
preemption provision does not directly address the situation faced by Atlantic Wind in the
Town of Clayton because no Application for an Article 10 Certificate has yet been filed [ ]."
Petitioners Memorandum of Law in Support of Petition and Motion for Preliminary Injunction
(Petitioner's Memo), May 26, 2016 p. 19 (emphasis added). By Petitioner's own admission,
Article 10 does not expressly preempt the Moratorium as applied to meteorological towers.
Therefore, the first Wallach factor, the plain language of the statute, weighs heavily towards a
finding that Article 10 does not preempt the Moratorium as applied to meteorological towers.
Furthermore, even if Petitioner had argued that Article 10 expressly preempts the
Moratorium, which it has not, the supersession language included in PSL §172 does not resemble
the examples of supersession clauses that do reach local zoning and land use laws, and that are
cited in Wallach:
[I]t is instructive to compare the OGSML's supersession clause to
other statutes that clearly preempt Home Rule zoning powers.
Unlike ECL 23-0303 (2), such provisions often explicitly include
zoning in the preemptive language employed by the legislature
(see e.g. ECL 27-1107 [prohibiting municipalities from requiring
"any approval, consent, permit, certificate or other condition
including conformity with local zoning or land use laws and
ordinances" for the siting of hazardous waste facilities]; Mental
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community residence established
Hygiene Law § 41.34 [f]
pursuant to this section and family care homes shall be deemed a
family unit, for the purposes of local laws and ordinances"];
Racing, Pari-Mutuel Wagering and Breeding Law § 1366
["Notwithstanding any inconsistent provision of law, gaming
authorized at a location pursuant to this article shall be deemed an
approved activity for such location under the relevant city, county,
town, or village land use or zoning ordinances, rules, or
regulations"])
Wallach, 23 NY3d at 748(2014)(emphasis added).
By Petitioner's own admission, and separate analysis under Wallach, the plain language
of Article 10 does not evince an express intent to preempt local land use laws and zoning
ordinances such as the Moratorium. Nevertheless, Petitioner claims that the alleged supersession
language contained in Section 172 is indicative of "implied preemption," and cites numerous
cases relevant to the implied preemption doctrine. In light of the mandatory framework of
analysis provided by Wallach, the alternative analysis relied upon by Petitioners is misplaced.
One example of Petitioner's misplaced reliance is their heavy citation to the case
Consolidated Edison Co. ofNew York v. Town ofRed Hook,60 N.Y.2d 99 (1983). At first blush
Consolidated Edison appears to be on point because it deals with a predecessor statute to Article
10 and an electrical generation project. But a closer reading of the case reveals it is in no way
analogous to the case at bar, and is in fact inapplicable. First and foremost, Consolidated Edison
was decided in 1983, more than 30 years before Wallach. It is therefore highly questionable
whether Consolidated Edison is even applicable given the much more recent precedent set by
Wallach. However, even assuming Consolidated Edison is still sound precedent, the facts and
issues of the case are distinguishable. Second, Consolidated Edison was decided under the
repealed Article VIII of the Public Service Law, not Article 10. Third, the local law at issue in
Consolidated Edison did not deal with preemption of a land use regulation such as a zoning law
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or moratorium. Instead, the municipality in Consolidated Edison passed a law requiring
additional licensing requirements for preliminary site studies, including procedural requirements
necessary for obtaining the license. Fourth, and most significantly, Consolidated Edison dealt
with a licensing ordinance that could result in a permanent ban on preliminary site studies. Here,
the Moratorium, at most, prevents the issuance of a land use permit for a met tower for a total of
six months. This temporary, short, and reasonable delay is a far cry from the outright ban on
development contemplated by the licensing statute analyzed under Edison. In summary,
Consolidated Edison is inapposite because it does not follow the mandatory analytical
framework provided by Wallach, and because it is legally and factually distinguishable as it does
not deal with a local zoning or land use ordinance.
In conclusion, under the first Wallach factor, a state law may preempt a local zoning or
land use regulation if the plain language of the state law expressly preempts the local law. Here,
by Petitioner's own admission, the plain language does not expressly preempt a temporary
moratorium on the issuance of a land use permit for a met tower. Finally, Petitioner's reliance on
implied preemption is misplaced as it is not relevant under the Wallach analysis.

C.

The Statutory Scheme of Article 10 shows Article 10 is not intended to
automatically pre-empt local laws, rather Article 10 provides a procedure
through which the Siting Board may choose not to apply applicable local laws
in specific circumstances.

When viewed as a whole, the statutory scheme of Article 10 reveals the Legislature
intended for the Siting Board to apply all applicable local laws by default. In contrast, as
discussed in Argument II(B) supra, Petitioner points to PSL § 172 as the basis of their position
that Article 10 impliedly preempts any local land use regulation which could impact a wind
energy project. Petitioner also cites the "detailed and comprehensive statutory scheme" of Article
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10 as evidence the legislature intended to preempt the entire field of local land use regulation.
Petitioner's Memo, p. 20. However, the very "details" relied upon by Petitioner reveal a robust
process by which otherwise applicable local laws may be, but are not automatically, waived. The
details and very existence of the process for waiver of local laws strongly indicates that Article
10 is not intended to automatically preempt local laws. Article 10 merely creates a procedure
whereby local laws may be waived by the Siting Board in specific circumstances, and after
following a specific process.
Sections 168 and 169 of Article 10 of the Public Service Law, as well as Regulations 16
NYCRR 1000.2, 1000.5, and 1001.31, all describe a process by which the Siting Board, and no
other entity, may choose to not apply otherwise applicable local laws. First, PSL § 168(3)(e)
requires the Siting Board to make the following determination prior to granting a certificate:
the facility is designed to operate in compliance with applicable
state and local laws and regulations issued thereunder concerning,
among other matters, the environment, public health and safety, all
of which shall be binding upon the applicant, except that the
board may elect not to apply, in whole or in part, any local
ordinance, law, resolution or other action or any regulation issued
thereunder or any local standard or requirement, including, but not
limited to, those relating to the interconnection to and use of water,
electric, sewer, telecommunication, fuel and steam lines in public
rights of way, which would be otherwise applicable if it finds that,
as applied to the proposed facility, such is unreasonably
burdensome in view of the existing technology or the needs of or
costs to ratepayers whether located inside or outside of such
municipality. The board shall provide the municipality an
opportunity to present evidence in support of such ordinance, law,
resolution, regulation or other local action issued thereunder.
PSL § 168(3)(e)(emphasis added). Section 168 clearly states that all local laws "shall be binding
upon the applicant" unless the Siting Board makes an express determination to the contrary.
Similarly, PSL § 169 requires the Siting Board to issues an opinion stating its reasons why,"any
other local standard or requirement which would be otherwise applicable is unreasonably
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burdensome . . . ." § 169. Nothing in the Article 10 framework supports a claim for express or
implied preemption. Instead, Sections 168 and 169 strongly suggest that local laws are expressly
not preempted. Under Article 10, local laws are to apply by default.
Similarly, applicable regulations promulgated by the Siting Board and Public Service
Commission provide a detailed process that must be followed for the Siting Board to waive a
local law. First, 16 NYCRR §§ 1001.31(d) and (e), requires a developer to include in their
application a list of all substantive local laws that would apply to the project. Section
§1001.31(d) further states that, "the Board must find that the facility is designed to operate in
compliance with these local substantive requirements, all of which shall be binding upon the
applicant." Id.(emphasis added). Section 1001.31(e) also requires an applicant to submit a
statement of justification if it "requests that the Board elect to not apply" any of the local
substantive requirements that apply to the project. Section 1000.2(u) defines "Local Substantive
Requirements as including any "County, city, town and village substantive standards, including
zoning use restrictions." PSL § 1000.2(u). Finally, 16 NYCRR §1000.5 requires that similar
information be included in the Preliminary Scoping Statement.
Together, the above referenced statutes and regulations clearly indicate the Legislature
intended to provide a process through which applicable local laws may be waived. Contrary to
Petitioners assertions, local laws must be applied by default. Since local laws must be applied by
default, it is simply wrong for Petitioner to suggest the Legislature intended for those same local
laws to be automatically preempted by Article 10. It is also inconceivable that the Legislature
would have drafted a robust process by which applicable local laws must be identified by the
applicant, and applied or expressly waived by the Siting Board, if the intent was to automatically
preempt those same local laws.
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In summary, when the supersession clause contained in PSL § 172 is read in conjunction
with the other statutes and regulations described herein, it is glaringly apparent that the statutory
scheme of Article 10 does not provide for outright preemption of local land use laws. Therefore,
under the second prong of the Wallach analysis, statutory scheme, it is clear that Article 10 as a
whole does not preempt local land use laws such as the Moratorium.

D.

The legislative history of Article 10 indicates Article 10 is not intended to
automatically invalidate applicable local laws.

"In the absence of a clear expression of legislative intent to preempt local control over
land use,[a] statute [cannot] be read as preempting local zoning authority." Gernatt, 87 N.Y.2d
at 682 (emphasis supplied). The final Wallach factor requires the court to attempt to glean
legislative intent from a law's legislative history. 23 N.Y.3d at 751. Here, a review of the Article
10 Bill Jacket (Fucillo Aff., Ex. B)reveals no mention of zoning laws or meteorological towers
whatsoever. This is similar to the OGSML law reviewed in Wallach, where the Court found,"the
pertinent passages [in the legislative history] make no mention of zoning at all, much less evince
an intent to take away local land use powers . . . ." See Wallach, 23 N.Y.3d at 753. Here, the
legislature cannot have intended to automatically preempt local land use laws such as the
Moratorium.
The documents contained in the Article 10 Bill Jacket do not evince a clear expression of
intent to automatically preempt all local zoning laws. However, the supersession clause is
briefly discussed in a single paragraph of a letter from the Legislative Counsel to Counsel for the
Governor. In relevant part, the letter states:
Under both former and proposed section 172, the Siting Board can
exercise the powers of municipalities and state agencies when
granting a certificate. Using this one-stop siting process, the Siting
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Board can waive municipal land use laws and ordinances, which
the Board deems "unreasonably burdensome" in view of existing
technology or the needs of or costs to ratepayers. Likewise, most
state agency permit decisions are subsumed in the certificate
decision ofthe Siting Board.
Fucillo Aff. Ex. B, Bill Jacket Page 15. Critically, this expression of legislative intent does not
contemplate automatic preemption of zoning laws, or land use laws related to Met Towers. At
most the passage shows the legislature intended to delegate to the Siting Board a discretionary
power to not apply certain local laws. The passage in no way indicates that all local laws
applicable to energy facility siting are rendered void by Article 10. Rather than void local laws,
the purpose of Article 10 appears to be to "streamline the State decision-making process with
respect to issuing a certificate for constructing and operating new major electric generating
facilities .......Fucillo Aff. Ex. C, Bill Jacket p. 7. Such a streamlining process would of
course include a review of otherwise applicable local laws. Simply put, there is nothing in the
legislative history of Article 10 suggesting the Legislature intended to automatically limit, for
each and every Article X application, a municipality's broad authority to govern land use.
Therefore, the third Wallach factor, legislative history, does not indicate the Legislature intended
to preempt local land use laws such as the Moratorium, and certainly not as applied to Met
Towers.

E.

Article 10 does notImpliedly Preempt Moratoria on Local Land Use Permitsfor
Met Towers because Moratoria are Temporary by Nature, and because
Petitioners claims of Undue Prejudice are Not Persuasive.

As indicated above, the Town believes this case is properly decided under the Wallach
analysis. However, should the court reach the issue of whether Article 10 impliedly preempts
Met Towers, the outcome of this case should not differ. The crux of Petitioner's argument is that
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the Town can use a Moratorium to permanently delay the gathering of data necessary to submit a
final Article 10 application, thereby permanently stalling the Article 10 siting process and
frustrating state energy policy. Petitioner's argument is misleading because it does not
acknowledge the temporary nature of a moratorium, does not recognize Iberdrola's own lengthy
delay of the Project that has been ongoing since 2007, and does not accurately describe a realistic
timeline for an Article 10 application, which allows for a great deal of progress to be made
within the Article 10 Siting process even without meteorological data.
Petitioner's argument is misleading because it fails to acknowledge that the Moratorium
is temporary in nature. At most the collection of meteorological data will be delayed by six
months. Given that Petitioner has been investigating this project since 2007, it is unclear why a
six month delay now could be fatal to the project. In addition, the primary case cited by
Petitioners, Consolidated Edison, is inapposite because it deals with a licensing requirement that
could result in a permanent ban on preliminary studies. As explained at length in Argument II(B)
supra, the Moratorium at issue here is nothing like the law considered in Consolidated Edison
because it is temporary in nature and deals exclusively with land use. The Moratorium does not
undercut state energy policy or the Article 10 Siting Board, it merely delays the process for a
short period of time and preserves the status quo while the Town goes through the laborious
process of reviewing and potentially updating applicable local laws which by default must be
applied by the Siting Board. See Argument II(c) supra.
Petitioner also argues that accurate wind information is crucial to the development of
wind energy projects, and a necessary component of an Article 10 application, and that they are
therefore unable to proceed in light of the Moratorium. This argument is patently false. First,
Petitioners fail to address whether there are other sources of wind data available. It seems
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unlikely that there is currently no wind data available for a project that has been ongoing since
2007. In fact, a review of the Town's zoning and permit records has revealed that Iberdrola has
already been issued permits for and constructed Met Towers in 2003, 2006, and 2009. Fucillo
Aff. Ex. 3. Exhibit 3 to the Fucillo Aff. also includes pictures of pre-existing Met Towers
located in Clayton, which were operated by Iberdrola. Similarly, in a recent Planning Board
meeting held on April 7, 2016, representatives of Iberdrola Jeff Reinkemeyer and Dan Muray
stated that there were LIDAR wind measurement devices already on the properties and in use.
Fucillo Aff., Ex. 1, pgs. 000151-000154. Given that Iberdrola has had met towers and LIDAR
wind measurement devices in Clayton for a significant period of time, it is unclear why Iberdrola
is unable to assess wind resources without additional information. Is it Iberdrola's position that it
has no usable meteorological data from the prior towers or LIDAR devices currently in
operation? Is this data somehow unusable for the purposes of sparking investor interest? If so,
why has Iberdrola continued to pursue this project for so long?
Further, Petitioners fail to disclose that meteorological data does not need to be
submitted until the final Article 10 Application is filed. 16 NYCRR 1001.6(d). At this point,
Petitioners are likely at least two years away from filing a final application. This assessment is
supported by an analysis of an analogous project undergoing the Article 10 siting process and
proposed for the Towns of Somerset and Yates, located in Western New York. This project,
Lighthouse Wind, shares much of the public opposition from private citizens, government
bodies, and interest groups which is currently being faced by Iberdrola. A review of the
Lighthouse Wind official DPS website5, shows Lighthouse Wind filed its Public Involvement
Plan (the first major step in the Article 10 Siting Process), on October 31, 2014. As of the date of
Available here:
http://documents.dps.ny.gov/public/MatterManagement/CaseMaster.aspx?MatterSeq=46604&MNO=14-F-0485
(last accessed June 29, 2016)
5
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filing this memorandum, June 30, 2016, Lighthouse Wind is still working through the Article 10
Preliminary Application procedures, and is unlikely to file an actual application until this fall at
the earliest. The key point here is that, from the time a developer files a public involvement plan,
to the time a developer files an application, it will likely take roughly 1.5 to 2 years.
Here, Iberdrola just recently filed its Public Involvement Plan on June 22, 2016. Iberdrola
should therefore not expect to file a final application until at least earliest spring of 2018. Given
that meteorological data is not required until the final application is filed, Iberdrola is unlikely to
need meteorological data until Spring of 2018 at the earliest. Given that the Moratorium at issue
here ends this fall, Iberdrola will likely have well more than the year of additional data it claims
to need prior to filing its final application.
In addition, Iberdrola's argument, echoed in supporting affidavits, that it cannot proceed
with Article 10 in any way until wind data is obtained, is disingenuous at best. Iberdrola can take
numerous actions necessary under Article 10 before needing meteorological data, including:
filing a Public Involvement Plan; following and providing updates and reports concerning the
Public Involvement Plan; designing and conducting necessary environmental, scientific, and
engineering studies; drafting and filing the voluminous Preliminary Scoping Statement;
responding to comments on the same; and engaging in the pre-application stipulation process.
These steps alone can take 1.5 to 2 years. In no way does the Moratorium prevent Iberdrola from
moving the Project forward.
In summary, Petitioner has failed to show how the Moratorium prejudices their own
project or is inconsistent with state law. The Moratorium is not impliedly preempted, and in fact
works in concert with Article 10, which requires that applicable local laws be applied or waived
by the Siting Board. Furthermore, under the Wallach analysis, the plain meaning of Article 10,
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the statutory scheme, and the legislative history all strongly indicate that Article 10 is not
intended to automatically preempt local land use regulations. Article 10 merely provides a
process through which an Applicant may request the Siting Board not apply an otherwise
applicable local law. For these reason, the Petition should be denied and dismissed in its entirety.

III.

Petitioners motion for preliminary injunction must be denied because the Petition
has no basis in law, Petitioner has failed to demonstrate irreparable harm, and
because a balancing of the equities favors the Town's constitutional right to regulate
the use of its own land.
Initially, Petitioner's motion for a preliminary injunction must be denied because it

suffers from a fatal procedural flaw: "[i]t is settled that absent extraordinary circumstances, a
preliminary injunction will not issue where to do so would grant the movant the ultimate relief to
which he or she would be entitled in a final judgment." SHS Baisley, LLC v. Res Land, Inc., 18
A.D.3d 727, 728(2nd Dept. 2005); Village of Westhampton Beach v. Cayea, 38 A.D.3d 760(2nd
Dept. 2007). In the present case, Petitioner has commenced an Article 78 proceeding, and has
concurrently brought a motion for preliminary injunction requesting the same ultimate relief
sought in the Article 78 proceeding. For this reason alone, the motion for a preliminary
injunction should be denied.
To the extent the Court excuses this fatal flaw, the standard regarding preliminary
injunctions is black letter law. Importantly,"[p]reliminary injunctive relief is a drastic remedy
that is not routinely granted." RG & RH, Inc. v. Schmidt's Auto Body & Glass, Inc., 106 A.D.3d
1455, 1456(4th Dep't 2013 )(quotations and citation omitted). It is "well-settled that a party
seeking a preliminary injunction must establish, by clear and convincing evidence, three separate
elements:(1)a likelihood of ultimate success on the merits;(2)the prospect of irreparable injury
if the provisional relief is withheld; and (3) a balance of equities tipping in the moving party's

{26019/30958/EBM/01233558.DOCX}

35

favor." Id.; see also Aetna Ins. Co. v. Capasso, 75 N.Y.2d 860, 862(1990)(citing W.T Grant
Co. v. Srogi, 52 N.Y.2d 496, 517(1981)).
In order to succeed on their motion, Petitioner bears a "heavy burden ofjustifying a
preliminary injunction." See Cazenovia v. Cazenovia College, 161 A.D.2d 986,987(3d Dep't
1990)(holding trial court abused its discretion in granting preliminary injunction). In the present
case, Petitioner does not satisfy any ofthe required elements. Not only does Petitioner's claim
lack merit, but Petitioner has failed to substantiate any injury -let alone irreparable injury- as a
result ofthe moratorium. Moreover, the equities balance against Petitioner who has been
delaying this project for more than a decade. Petitioner has failed to show, let alone by clear and
convincing evidence, that they are entitled to the drastic relief they seek. Thus, Petitioner has not
carried their "heavy burden" and their request for preliminary injunctive relief must be denied.

For the reasons set forth in Points I and II supra, Petitioner is unable to demonstrate a
likelihood oftheir claims succeeding on the merits. The claims raised in the Petition must be
dismissed because the Town acted within its constitutional and legal authority in enacting a six
month moratorium, which is both reasonable in length and supported by a rational basis (see
Point I, supra). Additionally, Article 10 does not expressly or impliedly preempt local land use
regulations such as the temporary moratorium that is the subject of this litigation (see Point II,
supra). For these reasons, the motion for a preliminary injunction must be denied.

B.

Petitioner's Motionfor Preliminary injunction must be denied because
Petitioner hasfailed to site any harm at all, let alone irreparable harm,
in the absence ofinjunction.

Given the extraordinary nature ofthe relief sought, Petitioner is required to demonstrate
through "clear and convincing proof'that they will suffer irreparable injury iftheir application is
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denied. RG & RH, Inc., 106 A.D.3d at 1456. "The prospect of irreparable harm must be
"imminent, not remote or speculative." White v. F.F. Thompson Health Sys., Inc., 75 A.D.3d
1075, 1077(4th Dept. 2010). Here, Petitioner has failed to satisfy that burden by a long-shot.
In support of their motion, Petitioner offers nothing but speculation. Petitioner argues the
moratorium affects their ability to meet project milestones and deadlines. However, Petitioner
provides no specifics about what milestones or deadlines might be affected. Petitioner also does
not explain how having a milestone or deadline affected causes irreparable harm. Petitioner
further speculates that the moratorium may delay the New York Independent System Operator's
approval of the project to connect to the State's transmission grid. Not only is the suggested
delay entirely speculative, Petitioner provides no explanation of how such a delay (if it even
occurs in the first place) would cause them irreparable harm. Petitioner also speculates the
moratorium may affect the project's eligibility to participate in other State programs. Again,
Petitioner can only speculate about its eligibility for State programs and does not even specify
what programs. Finally, Petitioner speculates that its financing may be affected, but does not
give any specifics about any threat to project financing. Such a claim is nowhere close to
demonstrating by clear and convincing proof that irreparable harm is imminent.
For these reasons, the motion for a preliminary injunction must be denied.

C.

Petitioner's Motionfor Preliminary injunction must be denied because a
balancing ofthe equitiesfavors the Town's constitutional right to
regulate the use ofits own land.

Petitioner argues that because it will be irreparably harmed the equities tip in its favor.
The problem with this argument is that Petitioner has completely failed to establish with clear
and convincing proof any irreparable injury. Conversely, the Town is at risk of suffering serious
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harm if it is not afforded an opportunity to review and potentially modify its comprehensive plan,
zoning laws, and wind law. As discussed in Argument II(c) above, the Article 10 Siting Board
must review and apply applicable local laws. However, those laws must exist for the Siting board
to apply them. The Town is acting prudently and fairly by delaying WEF permits for a short time
while updating its laws. In essence, the court must weigh Iberdrola's minor annoyance at a
potential six month delay in erecting Met Towers, against the real and serious prejudice to the
Town that would occur if the Application process were to proceed before the Town had reviewed
and updated applicable laws. Given the risk of such severe prejudice to the Town, and the lack of
any articulated prejudice suffered by Petitioners, the equities weigh in favor of denying the
motion for preliminary injunction.

D.

Prior to any injunctive relief being granted,Petitioner mustpost a bond.

For the reasons set forth above, Petitioner is not entitled to injunctive relief. If, however,
the Court considers awarding such relief, the Petitioner must post an undertaking prior to the
relief being awarded. CPLR 6312(b). The undertaking must be "rationally related to the
potential damages recoverable if the preliminary injunction is later determined to have been
unwarranted." Matter of Witham v. Finance Invs., Inc., 52 A.D.3d 403,404(1st Dept. 2008).
Here, any undertaking must take into account the impact to local residents of having unwanted
and/or illegal towers constructed in the Town, as well as the construction of a wind facility as a
result of the data collected by Met Towers. Such damages could include but are not limited to
loss of property value, impacts on the local economy caused by a reduction in tourism, impact on
the tax base, impacts on agricultural production, and impact on public health and welfare.
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Conclusion
For the reasons stated above, the Town respectfully requests the Court deny the hybrid
Article 78/Declaratory Judgment Petition in its entirety, as well as award any other relief the
Court deems to be just and proper.
Dated: June 29, 2016
MENT
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